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resulting organizational structure
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laws, Michigan healthcare providers
must comply with additional
licensure-based laws. Healthcare
transactions must also account

for rules regarding changes in
ownership of licensed healthcare
entities, which often require prior
or contemporaneous notice to,

and approval from, relevant state
agencies.

A crucial part of any private equity
investment in a healthcare entity

is the due diligence process.

This process generally involves
evaluating all aspects of the
healthcare entity’s operations and
structure. During the due diligence
process, the healthcare entity’s
current organizational structure,
legal and billing compliance,
licensure, operational and legal
risks, contractual arrangements,
tangible and intellectual property,
prior and current litigation, financial
information, and other relevant
information and documentation is
provided to and analyzed by the
private equity investors. The due
diligence process may reveal a
variety of issues that the parties
may decide to address prior to,
contemporaneous with, or following
closing, as appropriate. For example,
in the event a non-professional entity
owned by the private equity investor
will assume the non-clinical assets
of the physician practice, the parties
may evaluate contractual restrictions
(e.g., assignability of a lease) and
other concerns related to such assets
prior to closing. Typically, either
during or after the due diligence
process, the parties will begin to
draft and negotiate the agreements
and supporting documents necessary
to effectuate the transaction. Legal
review of these documents is
imperative in order to protect the
rights of the healthcare provider.

While private equity investments
offer exciting opportunities for
Michigan healthcare providers, these
arrangements must be structured

properly under federal and state
laws. Private equity firms often invest
in multiple healthcare providers
nationwide and Michigan’s restrictive
CPOM doctrine requires private
equity investments in Michigan to be
structured differently than in many
other states. When considering a
private equity investment, Michigan
healthcare providers may first want
to evaluate their current compliance
with federal and state law, examine
utilization patterns, and otherwise
assess their practice in anticipation
of the due diligence process and

to mitigate compliance concerns
that may impact the private equity
investment. Once the private equity
investor and healthcare provider
agree to an investment, the parties
must structure the arrangement to
comply with complex federal and
state laws including, but not limited
to, Michigan’s CPOM doctrine, the
federal AKS and Stark law, and
Michigan fraud and abuse laws
governing self-referrals, kickbacks,
and fee-splitting. While non-
compliance may result in business
risk to both parties, healthcare
providers face additional risks such
as false claims liability, licensure
sanctions, and termination from
participation in Medicare, Medicaid,
and commercial payor networks.
Accordingly, a comprehensive legal
review of private equity investments
is necessary to evaluate compliance
with federal and state law in light of
the lucrative financial opportunities
offered to healthcare providers.

'"MCL § 450.1283(2); MCL §
450.4904(1).

2MCL § 450.1286; MCL § 450.4905(1).

342 USC § 1320a-7b(b); 42 USC §
1395nn.

4 42 USC § 1320a-7b(b).

342 USC § 1395nn.

¢See MCL § 333.16221; MCL §
400.604; MCL § 752.1004; MCL §
750.428.
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Heart Recipient

My doctors had given me less than a week to live. On the last day | was supposed to be on this planet,
| received a heart transplant from an organ donor. But so many people are still waiting — like | was — for
the gift of life. You can be a game changer. Join more than 138 million registered organ, eye, and tissue donors.

/ Sign up online. organdonor.gov.
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Super Special

Chicken available
Original or
Premium Grilled.

Full slab of baby back ribs, 12pcs chicken and your choice of two

sides (shack potatoes, french fries, onion rings, cole slaw or corn)

Not to be combined with any other coupons or discounts.
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